ExSC 8096-C


From: William Berger [mailto:BergerW@asmestaff.org] 
Sent: Monday, November 15, 2010 5:59 PM
To: PSA Department
Subject: Public Review Comments on ExSC 8096
Provided below are my public review comments with regard to ExSC 8096, proposed revisions to the Essential Requirements dealing with issues of conflict and duplication:

 

1. Para 2.4.3 - 5th bullet, change "the alleged conflict" to "any determined conflict"; 6th bullet, change "such duplication" to "any determined duplication"

 

The current proposal (5th bullet) would require the developer whose standard is being challenged to present a compelling need for the standard in response to any allegation that the standard conflicts with an existing or previously announced proposed ANS, no matter how frivolous that allegation may be. I believe that is an unfair burden to place upon the developer and the demonstration of a compelling need should only be required of the developer if it is determined that a conflict actually exists. I believe the proposed modification presented above is consistent with paras. 4.2.1.1(d) and 4.3(d) of the proposal.

 

Similarly the current proposal (6th bullet) seems to imply that any claim of duplication is a valid claim and would require the challenged developer to demonstrate a compelling need for its standard in response to any claim of duplication. Again, I believe such a requirement should be imposed upon the challenged developer only if it is determined that duplication actually exists.

 

2. Para. 4.2.1.1 - Next to last paragraph, change "and/or" to "and". In this instance, it appears that a determination has been made that a conflict or duplication exists, it's no longer just alleged. Thus, for consistency with other portions of this proposal [e.g., 2.4.3, 4.2.1.1(d)], I believe that both actions must be taken, i.e., demonstration that good faith efforts to resolve any alleged conflict or duplication, and demonstration of a compelling need for a conflicting or duplicative standard. I don't believe demonstration that good faith efforts to resolve the alleged duplication or conflict, by itself, is sufficient because good faith efforts are merely that, but don't necessarily guarantee that all parties were in agreement with the conclusion or the approach to proceed. In order for the standard to be approved, a demonstration of compelling need is still required.

 

I would also suggest consideration be given to consolidating this paragraph with the paragraph immediately following the a) - c) listing above. 

 

3. Para. 5.4e. - Similar to comment #2 above, change "and/or" to "and" in the 5th line.

 

Sincerely,

William Berger

Managing Director, Standards

ASME

1.212.591.8520

bergerw@asme.org
