ExSC 7017

Note:  this is a revision of ExSC 6966, which was announced for public comment in March 6, 2009 issue of Standards Action.
During 2008 the ANSI Executive Standards Council (ExSC) approved pilot procedures that provided for a remand of an American National Standard (ANS) to the ANSI Board of Standards Review (BSR) if during the course of an Audit it was discovered that negative votes and/or public review objections were improperly handled and as a result, due process was not afforded participants.   To date, the specific basis on which the remand practice was implemented is the certification statement signed by an ANSI-Accredited Standards Developer and contained on the BSR-9 form that accompanies the submittal of evidence of consensus in support of the approval of a standard as an ANS.  A consequence of a remand and of a failure to satisfy ANSI’s due process requirements can be the withdrawal of an existing ANS.  To ensure that the ANSI Essential Requirements reflect the possibility that an ANS may be withdrawn for cause on the basis of failure to satisfy ANSI’s due process requirements, the following procedural revision, which was revised in light of public comments received on ExSC 6966, is proposed.

Excerpted from the ANSI Essential Requirements:  Due process requirements for American National Standards

4.2.1.3.4  Withdrawal for Cause

Requests for withdrawal of an ANS for cause shall be approved by the BSR only upon a sufficient showing that one or more of the following conditions applies:

a)
ANSI’s patent policy was violated;

b)
ANSI’s requirements for designation, publication, and maintenance were violated;

c)
an American National Standard is contrary to the public interest;

d)
an American National Standard contains unfair provisions;

e)
an American National Standard is unsuitable for national use; 
f)
the ASD has failed to make a good faith effort to resolve conflicts; or
g)
if it is determined by the ANSI ExSC as a result of an audit or appeal that ANSI’s due process provisions were not satisfied.

Except in the case of an ANSI Audited Designator, an application for withdrawal of an American National Standard may be submitted to the BSR by any materially interested party or the ExSC.  TheAn application submitted by any materially interested party shall be accompanied by a filing fee.  This fee may be waived or reduced upon sufficient evidence of hardship.  
If the request is submitted by a materially interested partyIn such cases:

a) the secretary of the BSR shall refer the request for withdrawal to the standards developer for the developer to review and respond within 30 calendar days to the requester and the secretary of the BSR;

b) if the standards developer concurs with the proposed withdrawal, public notice shall be given and the standard shall be withdrawn in accordance with the developer’s procedures;
c) if the standards developer does not concur with the proposed withdrawal, the standards developer shall inform the requester and the secretary of the BSR and include reasons; 

d) the requester shall advise the secretary of the BSR, and the developer, within 30 calendar days of their receipt of the developer’s response, either that the requestor wishes the withdrawal process to continue or not;

e) if the requester requests continuance of the withdrawal process, the matter shall be referred to the BSR via letter ballot for decision on subsequent action.

If the request is submitted by the ExSC, as a result of an Audit or an appeal:

a) the secretary of the BSR shall provide the standards developer with an opportunity to withdraw the standard without review by the ANSI BSR;
b) if the standards developer concurs with the proposed withdrawal, public notice shall be given and the standard shall be withdrawn in accordance with the developer’s procedures;
c) if the standards developer does not concur with the proposed withdrawal, the secretary of the BSR shall provide the standards developer with a reasonable timeframe within which the developer may supplement the original record upon which the standard was approved;

d) the ExSC request and the original BSR-9 submittal together with any supplemental information provided by the developer shall be provided to the BSR via letter ballot for decision on subsequent action.
Extensions of time to submit documentation related to a withdrawal for cause shall be granted at the discretion of the chairperson of the BSR, or if the chairperson is unavailable, by the secretary of the BSR.  Extensions shall be requested prior to the deadline date and shall include a justification therefore.

If tThe BSR shall determines, based on the weight of the evidence presented, one of the following:

a) that one or more of the above-stated criteria have been satisfied, and accordingly the approval of the standard as an American National Standard shall be withdrawn; or
b) that further action is warranted to confirm that all procedural requirements have been satisfied prior to making a decision as to whether the standard shall be withdrawn or remain an American National Standard.  In this case the BSR shall provide specific direction to the developer and shall also determine the status of the standard pending successful completion of such action; or
c) If the BSR determines, based on the weight of the evidence presented,that none of the above-stated criteria have been met, thenand approval of the standard as an American National Standard shall be maintained.  
The decision of the BSR in this regard shall not be appealed to the BSR, but may be appealed to the ANSI Appeals Board pursuant to section 11, Appeals Process, of the ANSI Appeals Board Operating Procedures.

