ExSC 6763

The following proposed revision to the ANSI Essential Requirements:  Due process requirements for American National Standards (ANSI Essential Requirements) is a further revision to ExSC 6646, which was announced for public review earlier in 2007.  The ANSI Executive Standards Council (ExSC) has approved the text contained in ExSC 6646, but proposes the revision below to clause 2.4.1 that replaces the word “could” with “would”.  This single word revision is the sole revision for which public comments are sought at this time.  ExSC 6646, which incorporates all other related revisions approved by the ExSC, is provided below for reference only.

2.4
Coordination and harmonization 

Good faith efforts shall be made to resolve potential conflicts between and among existing American National Standards and candidate American National Standards.

2.4.1
Definition of Conflict

Conflict within the ANS process refers to a situation where, viewed from the perspective of a future implementer, the terms of one standard are inconsistent or incompatible with the terms of the other standard such that implementation of one standard under terms allowable under that standard cwould preclude proper implementation of the other standard in accordance with its terms.  

ExSC 6646

1.0
Essential requirements for due process

These requirements apply to activities related to the development of consensus for approval, revision, reaffirmation, and withdrawal of American National Standards (ANS).

Due process means that any person (organization, company, government agency, individual, etc.) with a direct and material interest has a right to participate by:  a) expressing a position and its basis, b) having that position considered, and c) having the right to appeal. Due process allows for equity and fair play. The following constitute the minimum acceptable due process requirements for the development of consensus.

1.1
Openness

Participation shall be open to all persons who are directly and materially affected by the activity in question. There shall be no undue financial barriers to participation. Voting membership on the consensus body shall not be conditional upon membership in any organization, nor unreasonably restricted on the basis of technical qualifications or other such requirements.

1.2
Lack of dominance

The standards development process shall not be dominated by any single interest category, individual or organization.  Dominance means a position or exercise of dominant authority, leadership, or influence by reason of superior leverage, strength, or representation to the exclusion of fair and equitable consideration of other viewpoints.

1.3
Balance
The standards development process should have a balance of interests. Participants from diverse interest categories shall be sought with the objective of achieving balance.

1.4
Coordination and harmonization 

Good faith efforts shall be made to resolve potential conflicts between and among existing American National Standards and candidate American National Standards.

1.5
Notification of standards development 

Notification of standards activity shall be announced in suitable media as appropriate to demonstrate an opportunity for participation by all directly and materially affected persons.

1.6
Consideration of views and objections 
Prompt consideration shall be given to the written views and objections of all participants, including those commenting on the PINS announcement or public comment listing in Standards Action.  

1.7
Consensus vote

Evidence of consensus in accordance with these requirements and the accredited procedures of the standards developer shall be documented.

1.8
Appeals 
Written procedures of an ANSI-Accredited Standards Developer (ASD) shall contain an identifiable, realistic, and readily available appeals mechanism for the impartial handling of procedural complaints regarding any action or inaction.  Procedural complaints include whether a technical issue was afforded due process. Appeals shall be addressed promptly and a decision made expeditiously.  Appeals procedures shall provide for participation by all parties concerned without imposing an undue burden on them.  Consideration of appeals shall be fair and unbiased and shall fully address the concerns expressed.

1.9
Written procedures
Written procedures shall govern the methods used for standards development and shall be available to any interested person.

2.4
Coordination and harmonization 

2.4.1 
See ExSC 6763 above

2.4.2
Coordination/Harmonization

ANSI-Accredited Standards Developers shall make a good-faith effort to resolve potential conflicts and to coordinate standardization activities intended to result in harmonized American National Standards
.  A “good faith” effort shall require substantial, thorough and comprehensive efforts to harmonize a candidate ANS and existing ANSs.  Such efforts shall include, at minimum, compliance with all relevant sections of these procedures
.  Developers shall retain evidence of such efforts in order to demonstrate compliance with this requirement to the satisfaction of the appropriate ANSI body. 

4.2.1.1  Criteria for approval of an American National Standard
With respect to any proposal to approve, revise or reaffirm an American National Standard (including the national adoption of an ISO or IEC standard as an American National Standard) for which one or more unresolved objections have been reported, the BSR shall evaluate whether:

a) the standard was developed in accordance with the procedures upon which the developer was granted accreditation, with particular attention given to whether due process was followed, consensus was achieved, and an effort was made to resolve any objections to the standard;

b) any appeal to the standards developer with respect to the standard was completed;

c) notice of the development process for the standard was provided to ANSI in accordance with PINS or its equivalent;

d) any identified conflict with another American National Standard was addressed in accordance with these procedures;

e) other known national standards were examined with regard to harmonization and duplication of content and if duplication exists, there is a compelling need for the standard;

f) ANSI’s patent policy is met, if applicable;

g) ANSI’s policy on commercial terms and conditions is met if applicable; 

h) the standards developer provided the following or evidence thereof:

1. title and designation of the proposed American National Standard;

2. indication of the type of action requested (that is, approval of a new American National Standard or reaffirmation, revision, or withdrawal of an existing American National Standard);

3. a declaration that applicable procedures were followed;

4. a declaration that the proposed standard is within the scope of the previously registered standards activity;

5. a declaration that conflicts with another American National Standard have been addressed in accordance with these procedures; 

6. a roster of the consensus body that indicates:  the vote of each member including abstentions and unreturned ballots, if applicable; the interest category of each member; and a summary thereof; 

7. a declaration that all appeal actions related to the approval of the proposed standard have been completed;

8. a declaration that the criteria contained in the ANSI patent policy have been met, if applicable; and

9. identification of all unresolved negative views and objections, with names of the objector(s), and a report of attempts toward resolution.

If the BSR determines, based on the weight of the evidence presented, that the above-stated criteria have been satisfied, the standard shall be approved as an American National Standard. The BSR shall deny approval, if, based on the weight of the evidence presented, the BSR determines that the American National Standard:

a)
is contrary to the public interest;

b)
contains unfair provisions;
c)
is unsuitable for national use;
or that the ASD has failed to make a good faith effort to resolve conflicts.

Standards approved as American National Standards shall be designated, published, and maintained in accordance with the procedures contained herein.  A substantive change that has not been afforded due process in accordance with these procedures may not be made in an approved American National Standard.

The BSR shall not approve standards that duplicate existing American National Standards unless there is a compelling need.

Notice of the BSR’s final action on all standards shall be published in Standards Action.

4.2.1.3.4  Withdrawal for Cause

Requests for withdrawal of an ANS for cause shall be approved by the BSR only upon a sufficient showing that one or more of the following conditions applies:

a)
ANSI’s patent policy was violated;

b)
ANSI’s requirements for designation, publication, and maintenance were violated;

c)
an American National Standard is contrary to the public interest;

d)
an American National Standard contains unfair provisions;

e)
an American National Standard is unsuitable for national use; or

f)
the ASD has failed to make a good faith effort to resolve conflicts.

Except in the case of an ANSI Audited Designator, an application for withdrawal of an American National Standard may be submitted to the BSR by any materially interested party or the ExSC.  The application shall be accompanied by a filing fee.  This fee may be waived or reduced upon sufficient evidence of hardship.  
In such cases:

a) the secretary of the BSR shall refer the request for withdrawal to the standards developer for the developer to review and respond within 30 calendar days to the requester and the secretary of the BSR;

b) if the standards developer concurs with the proposed withdrawal, public notice shall be given and the standard shall be withdrawn in accordance with the developer’s procedures;
c) if the standards developer does not concur with the proposed withdrawal, the standards developer shall inform the requester and the secretary of the BSR and include reasons; 

d) the requester shall advise the secretary of the BSR, and the developer, within 30 calendar days of their receipt of the developer’s response, either that the requestor wishes the withdrawal process to continue or not;

e) if the requester requests continuance of the withdrawal process, the matter shall be referred to the BSR via letter ballot for decision on subsequent action.

Extensions of time to submit documentation related to a withdrawal for cause shall be granted at the discretion of the chairperson of the BSR, or if the chairperson is unavailable, by the secretary of the BSR.  Extensions shall be requested prior to the deadline date and shall include a justification therefore.

If the BSR determines, based on the weight of the evidence presented, that one or more of the above-stated criteria have been satisfied, approval of the standard as an American National Standard shall be withdrawn. If the BSR determines, based on the weight of the evidence presented, that none of the above-stated criteria have been met, then approval of the standard as an American National Standard shall be maintained.  The decision of the BSR in this regard shall not be appealed to the BSR, but may be appealed to the ANSI Appeals Board pursuant to section 11, Appeals Process, of the ANSI Appeals Board Operating Procedures.

5.2   Criteria for approval of ANSI Audited Designator Status

In determining whether an accredited standards developer has achieved a “consistent record of successful voluntary standards development,” the ANSI ExSC shall consider all evidence reasonably bearing on the issue, including the extent of the notice provided by the applicant concerning its development activities and the integrity of the other due process safeguards used by the applicant in conducting its work. A presumption shall exist that this test has been satisfied where a) the developer has been involved in voluntary standards development work for at least five (5) years, b) during that period, the BSR has approved at least ten of the developer’s standards or if ten standards have not been approved, standard(s) totaling at least 100 pages and c) no standard submitted by the developer during the five (5)-year period was finally denied American National Standard status by ANSI due to a failure to adhere to the principles and procedures upon which the developer’s accreditation was based. The inability of an applicant to make use of this presumption shall in no way preclude consideration of its application based on all the relevant evidence.

Upon a final decision to grant an accredited standard’s developer’s application, the developer shall enter into a written agreement with ANSI, which shall include commitments by the developer to meet the requirements listed below. The agreement shall be for a term of no longer than two (2) years. Any additional terms included in the agreement may be modified as circumstances require with the prior approval of ANSI’s President and the developer (as long as such additional term(s) do not conflict with any of ANSI’s procedures and policies).
The developer shall:

a) retain membership in ANSI and pay dues to ANSI in accordance with the policies established by ANSI’s Board of Directors;

b) conduct its activities at all times in conformity with the criteria upon which it was accredited;

c) submit to audits of its operations by ANSI to demonstrate compliance with terms of the delegation and pay the fees associated therewith (see the ANSI Auditing Policy and Procedures for further details on the audit requirements);

d) provide information required by ANSI in connection with PINS or its equivalent, in a timely manner;

e) provide information required by ANSI in connection with initiating the ANSI public comment period, in a timely manner;

f) promptly notify ANSI each time that a standard is designated as an American National Standard without BSR review;

g) not designate as an American National Standard any standard if it:

1)
is contrary to the public interest;

2)
contains unfair provisions; or
3)
is unsuitable for national use.

h)
make a good faith effort to resolve conflicts;

i)
promptly notify ANSI of any suit or claim made against the developer arising from a standard designated as an American National Standard without BSR review, and provide periodic updates sufficient to apprise ANSI of the status of any such suit or claim;

i)
indemnify ANSI in connection with any suit or claim that may be made against ANSI arising from a standard designated as an American National Standard without BSR review,
 which indemnity must include a commitment to advance all reasonable attorneys’ fees and expenses incurred in connection with investigating or defending any such suit or claim;

k)
consider an American National Standard designation for all of its standards; and

l)
immediately cease to apply the ANS designation to any standard approved after the developer has been notified by ANSI that its accreditation has been suspended and/or withdrawn.

In addition, the Agreement shall provide for termination by ANSI upon any material breach of its terms by the developer, following notice and an opportunity to cure any such breach. The developer shall have the right to appeal any such decision pursuant to ANSI’s appeals procedures.

5.3   Renewals

Successive applications to renew a developer’s right to designate its standards as American National Standards without BSR review may be made without limitation and shall be reviewed and decided on the same basis as an initial application, except that in connection with any renewal ANSI shall consider whether during the preceding period the developer has properly fulfilled its obligations as set forth above.

5.4   Requirements

With respect to submitting American National Standards to ANSI without BSR approval, the qualified applicant shall agree to provide to ANSI the following:

a) title and designation of the American National Standard;

b) indication of the type of action (that is, approval of a new American National Standard or reaffirmation, revision, or withdrawal of an existing American National Standard);

c) declaration that applicable procedures were followed;

d) a declaration that the standard is within the scope of the previously registered standards activity;

e) a declaration that other national standards have been examined with regard to harmonization and duplication of content, and if duplication exists, there is compelling need for the standard;

f) a declaration that the Audited Designator has made a good faith effort to resolve conflicts;

g) a declaration that all appeal actions related to the approval of the proposed standard have been completed;

h) a declaration that the criteria contained in the ANSI patent policy have been met, if applicable;

i) approval date of the American National Standard.
� Note that clause 4.2.1.3.4 Withdrawal for Cause provides a mechanism by which an interested party may at any time request the withdrawal of an existing ANS. 





� See, for example, clauses 2.1, 2.4, 2.5, 2.6, 4.3.


� The sufficiency of the indemnity will be evaluated on a case-by-case basis in light of the assets of the applicant.  ANSI reserves the right to deny approval to any applicant should ANSI determine an offer of indemnity to be insufficient.





� It is understood that, absent a conflict of interest, the developer may designate its own attorneys as the attorneys for ANSI as well.
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