[image: image1.emf][image: image2.png]EAST AFRICA

+INVESTMENT



[image: image3.jpg]FROM THE AMERICAN PEOPLE







………………………………………………………………….……………………………………
EAC PUBLIC-PRIVATE SECTOR WORKSHOP

WTO TRANSPARENCY REQUIREMENTS AND PROCEDURES ON TBT AND SPS

 21ST AND 22ND MARCH 2016, HILTON HOTEL , NAIROBI, KENYA 
……………………………………………………………………………………………………
Report 

1.0 Introduction 

The East Africa Trade and Invest Hub (the Hub) together with Standard Alliance and in collaboration with East African Community (EAC) Secretariat, Kenya Bureau of Standards (KEBS), Ministry of East African Affairs and Labor (Kenya) hosted a two-day EAC Public – Private Sectors’ workshop on World Trade Organization (WTO) Transparency Requirements and Procedures on Technical Barriers to Trade (TBT) and Sanitary and Phytosanitary (SPS) Measures on 21st and 22nd March 2016, Nairobi, Kenya at Hilton Hotel.  
The objectives of the workshop were to; 

· Train stakeholders from public and private sectors on the WTO TBT and SPS Agreements and existing EAC legal framework on TBT and SPS,

· Share experience on the operations of TBT and SPS enquiry/notification points and how to improve their operations,

· Discuss measures to improve coordination of regulatory bodies, notification process and notification to the stakeholders,

· Enhance understanding of good regulatory practices, 

· Recommend ways of improving electronic notification systems in the region.

The meeting was attended by officials from public and private sectors from four Partner States (i.e. Burundi, Kenya, Tanzania and Uganda), Eastern Africa Grain Council (EAGC), East Africa Business Council (EABC), American National Standards Institute (ANSI), Proctor & Gamble (P&G), United States Trade Representatives (USTR), UL Standards and East Africa Trade and Investment Hub. The officials from Rwanda and public officials from Tanzania were unable to attend the workshop. List of participants is attached in Annex 1

2.0 Session 1 - Opening 

The workshop was moderated by Dr. Chagema Kedera , the Hub’s SPS Advisor. He welcomed all the delegates to the workshop and urged them to utilize the opportunity to share their experiences on the notification process.  He then called upon the Kenya Bureau of Standards (KEBS) representative to give remarks.
2.1 Remarks by the Representative of the Managing Director, KEBS
Mr Charles Gachahi ,Director, Standards Development and Trade gave remarks on behalf of the Managing Director,  KEBS, Mr Charles Ongwae. He highlighted the importance of the workshop to the Partner States especially in sharing experiences with the aim of improving trade in the region. He explained the mandate of KEBS in the development of standards and codes of practice for use in trade and industry, in operating the TBT national enquiry point for Kenya and the importance of capacity building in support of standardization process.

In conclusion, he thanked the Hub for sponsoring the event and participants for turning up in large numbers.

2.2 Remarks by the Representative of ANSI 
Ms. Madelaine McDougall started by thanking the organizers for a job well done. She stressed that USAID has gone a long way in giving technical assistance for establishment of national enquiry points in line with the WTO TBT Agreement, since 2012. She said that initially ANSI had engaged 10 countries around the world and now it has extended the support to 5 EAC Partner States. According to her, the support is expected to include, National Enquiry Point (NEP) trainings, development of electronic notification systems such as Notify Kenya TBT in Kenya and also working with the EAC Partner States to ensure that the notifications are effectively disseminated. She emphasized the need to make trade more predictable, productive and more competitive.

She pointed out that the workshop is a good forum for participants with diverse expertise and experience to learn and share experience from each other on WTO TBT and SPS transparency related matters as well as coming up with national action plans to address challenges of Electronic Notification Systems (ENS) in the EAC region.   

She further indicated that there will be more discussions during the forthcoming meeting for EAC-US Technical Officials to be held in Arusha, Tanzania from 5th to 6th April 2016.

2.3 Remarks by the Representatives of Director – General,  Directorate of Customs and Trade, EAC
Mr. Willy Musinguzi, Principle Standard Officer gave remarks on behalf of Director-General of Directorate of Customs and Trade,EAC.  He congratulated the Government of Kenya for hosting the 10th WTO Ministerial meeting from 15th to 19th December 2015.  He said that Kenya made a history by hosting the meeting. He thanked the US Government for supporting the regional workshop on TBT and SPS and urged them to continue supporting such fora in future.

Mr. Willy Musinguzi spoke of relationship between EAC and US under the cooperation Agreement which made it possible to jointly finalize the three draft workplans on TF, TBT and SPS.  
He pointed out that there will a joint EAC – US Technical officials meeting scheduled to take place in Arusha from 4th to 6th April to discuss a range of issues and outcomes agreed upon during the last EAC –US Trade Ministerial meeting held on 26th February 2015 in Washington DC. 

In conclusion, he urged delegates to utilize the opportunity provided to enhance their capacities on pertinent areas on TBT and SPS. 

2.4 Speech on officially opening of the workshop by Principal Secretary, States Department of EAC Affairs, Ministry of East African Affairs and Labour. 

Ms. Betty Maina, the Principal Secretary, State Department of EAC Affairs represented Hon. Phyllis Kandie, Cabinet Secretary, Ministry of East African Affairs and  Labour, officiated the officially opening of the workshop. She commended the participants for travelling from their various capitals to participate in the workshop which reflected their commitment and great value they attach to principles of transparency in trade, which aimed at achieving greater degree of predictability and information exchange about trade policies, rules and regulations for WTO members.  She said that the principles included notifications, publications, and dissemination of information and establishment of functional WTO TBT/SPS Enquiry Points.

In her speech, she emphasized the need for updating national action plans on TBT and for drafting  national action plans on SPS which are expected to facilitate the rolling out of notification systems in the Partner States. She assured the participants that the Kenyan government through the Ministry of Labour and East African Affairs will work closely with relevant stakeholders to fast track the ratification process of SPS Protocol in Kenya.

She concluded by urging all the participants to work closely to ensure that they have an updated national action plans on TBT and draft national action plans on SPS for the Partner States to facilitate rolling out of notification systems in the Partner States.   
Thereafter, she declared the workshop officially open and wished the participants fruitful deliberations.  

3.0 Session II – Background  

3.1 WTO TBT and SPS Agreements
Under this session, participants were briefed on two WTO Agreements on TBT and SPS focusing on articles related to transparency requirements and procedures. Ms. Tracy McCracken, SPS Technical Advisor at USAID East Africa Region, and Mr. Kent Shigetomi from USTR, made presentations on WTO Agreements on SPS and TBT, respectively and explained the key provisions of the agreements. They  pointed out some of the key principles governing the two agreements. According to the two presenters, effective TBT & SPS enquiry points and national notification authorities are important in complying with WTO Agreements obligations, especially in notifying measures that significantly affect international trade. 

The two presenters informed the participants that WTO notification process facilitates sharing of information with other WTO members in a timely manner, and provides an opportunity for WTO members to review each other’s measures at the draft stage and comment on them before they are officially adopted. The National Notification Authorities (NNA) are responsible for notifying all measures that are new or have changed with significantly impact on international trade. On the other hand, the enquiry points monitors WTO members’ notifications and ensures domestic stakeholders/constituents are made aware of these changes and also coordinates requests on measures and information from other WTO Members.

The following are the 4 key questions to ask when determining whether a TBT/SPS is unnecessary;

· Does the measure treat an imported product less favorably than a like domestic product or a like imported product from another country?

· Is the measure “more trade restrictive than necessary to fulfill a legitimate objective”? 

· Was the measure developed in a transparent manner?

· Does the measure use a relevant international standard as a basis, unless such standard is ineffective /inappropriate to fulfill the objective?

3.2 EAC SPS and TBT Framework
The participants were introduced to the EAC framework on SPS and TBT by Mr. Timothy Wesonga, Senior Livestock and Fisheries officer, EAC Secretariat and Mr. Willy Musinguzi, Principal Standards Officer of EAC Secretariat, respectively. With regards to the SPS framework, they discussed the governance, institutional architecture,  EAC policy environment  and international obligations as well as the EAC SPS instruments and their status. On the other hand, discussions around TBT centered on the EAC’s Standardization, Quality Assurance ,Metrology and Testing (SQMT) infrastructure, how EAC standards are harmonized and implemented, how EAC quality infrastructure relates to TBT Agreement and challenges in the quality infrastructure.  SQMT Protocol 2001 and SQMT Act (2006) are designed to: protect and improve the health  and safety of consumers and  the  public; protect the environment and reduce waste; and enhance consumer confidence and limit exploitation by increasing products and processes confirming to established standards.

3.3 Good Regulatory Practices
Mr. Kent Shigetomi from USTR made the presentation on the overview of Good Regulatory Practices (GRP). In his presentation, he talked about good regulatory practices, the importance, its key elements, how to evaluate or measure it and how it fit into trade agreements.  According to him , the three key elements of good regulatory practices include internal coordination of rulemaking activity, regulatory Impact assessment and public consultation mechanisms to improve transparency. He informed the participants that transparency is important for accountability, engagement and buy-in as well as for efficiency purposes, while consultation is critical for credibility, enhanced information quality, and for better implementation and compliance. 

The presentation by Mr. Kent, was followed by presentation by Ms. Madeleine McDougali on the code of good practice and role of ANSI in the US standard system, then Mr. Derek Greenaur, UL who explained about transparency and stakeholders participation in the UL Standards development process, Dr. Charles Azuka, from P& G who on the tracking of regulations and providing effective comments and Mr. Kent Shigetomi made another presentation on transparency and coordination of rulemaking. 

4.0 Session III & IV – Presentation on the progress on implementation of transparency requirements under WTO TBT and SPS Agreements   

EAC Partner States provided an update on the progress of implementation of transparency requirements contained in the WTO Agreement on TBT and SPS. These updates were based on the recommendations of the Regional EAC WTO TBT meeting on notification and public consultation held in Arusha, Tanzania in August 2014 and the draft national action plans to improve the effectiveness of the WTO TBT enquiry point and notification authorities.
4.1 Kenya 

Notify Kenya TBT enquiry point : Mr. Jared Odongo made présentation on Notify Kenya TBT enquiry point located at KEBS.  He explained its operations and highlighted its challenges . The challenges highlighted included  lack of involvement of business sector,  synergy between regulators and problems of translation of text notified. He réitérâted the need to address these challenges and create more awareness for the  stakeholders. 

Kenya Plant Health Inspectorate Services (KEPHIS) –SPS enquiry point : Mr. Philip Njoroge made présentation on SPS enquiry point on Plant Health focusing on its operations. He highlighted the challenges which included  lack of synergy between regulators, inadequate participation by Business sector, weak legal framework, problems of translation of text notified and staffing levels. He proposed the intervention masures.

4.2 Uganda 

UN DESA eping SPS & TBT enquiry point :  Mr. George Opiyo made a presentation on eping TBT/SPS . He said that Uganda has adopted the use of UN DESA electronic ping (ePing) SPS & TBT notifications alert system which is currently under pilot. According to Mr. Opiyo,  the enquiry point has been training, registering stakeholders & piloting system , since July 2015. The workshop was  informed that the user groups are being established consisting of manufacturers, horticulture, fisheries, etc. 

Mr. George pointed out that following the décision  by the WTO Secrétariat to mandate TBT Committee to develop export alert system for TBT notifications in cooperation with other organizations, the WTO Secretariat is now collaborating with UN DESA & ITC to use ePing as the basis for the global alert system. The WTO Secretariat is expected to introduce global alert system on TBT at a meeting to be held in November 2016. 

Mr. George explained the involvement of Private Sector in the implementation of TBT Agreement and status of implementation of Uganda national action plan on TBT. The priority areas of intervention in the action plan for enquiry point and notification authority included development of operating procedures.  Mr. Opiyo pointed out the challenges facing eping are   lack of interest and commitments by regulators and private sector players and funding. 

4.3 Burundi 

TBT enquiry point :  Georgette Nkorerimana made a presentation on enquiry point and notification authority in Burundi. She explained the legal framework for operation of TBT in Burundi. She pointed out the challenges facing TBT activities which included handling and dissemination of the notifications and comments.

4.4 Tanzania

SPS/TBT enquiry points: There was no presentation from Tanzania.
4.5 Rwanda  
SPS/TBT enquiry points: There was no presentation from Rwanda. 

5.0 Session V – Best practices on notification procedures    

US WTO TBT and SPS enquiry points/notification authorities: Ms. Dianne Thompson made presentation on the US WTO TBT and SPS enquiry points and notification authorities. She explained the activities of TBT and SPS enquiry points and notification authorities. She went further to explain notification alert services and provided statistics on TBT and SPS notified measures.  

Improving enquiry points/notification authority operations:  In addition to the above, Ms. Dianne Thompson made presentation on how to improve the operations of enquiry points and notification authority. She explained the notification procedures which included what to notify, when to notify and how to notify. She went further to explain the strategies for improving operations of enquiry points and notification authorities.
6.0 Session VI – Private sector engagement in regulatory/standards development processes  
This session was dedicated to discussion on strategies for optimal private sector participation in regulatory/standard development process.  The presentations highlighted the experience of both US and EAC in engaging the private sector players in regulatory/standard development process.
US perspective on private sector engagement :  Dr. Charles Azuka made presentation on strategies to increase stakeholders participation in regulatory process from US stakeholders perspective. This was followed by two other presentations on the experience of EAC stakeholders in the engagement.

EAC perspective on private sector engagement on SPS : Mr. Kim Mhando, EAGC made presentation on SPS focusing grain sector in the EAC. He explained the challenges facing grain trade in the EAC especially as it relations to SPS. He pointed out the intervention measures being taken by the EAGC, which included harmonization of staple food standards, capacity building and training on grading, standards and food safety, policy dialogue and cross border trade facilitation. He concluded by proposing measures to address the identified challenges.

EAC perspective on private sector engagement on TBT :  Mr. Adrian Njau , EABC made a presentation on how EABC has engaged in the process of harmonization and development of standards.  He mentioned a number of challenges facing EABC in process of harmonization and development of standards. Thereafter, he proposed intervention measures to address the identified challenges.

7.0 Session VII & VIII– Updating of TBT /development of SPS national action plans     

Preliminary findings of the review exercise on notification systems:  Mr. Eliazar Babu Muga, Consultant made presentation on the findings of the review exercise on notification systems in EAC . 

The following are the highlight of the findings; 

· Both Kenya and Uganda have ENS namely NotifyKenya and EPing respectively,
· Rwanda and Tanzania do not have an electronic notification systems,  notifications are done manually,
· While TBT notifications in the 4 countries are running smoothly, those of SPS are currently not taking place, 
· In each Partner State , there are independent separate units  in charge of the 3 aspects (animal health, plant health and food safety)
· There is inadequate staffing and skills in the units responsible for the WTO notifications,
· There are varied (from country to country) infrastructural (computers, modems, servers etc.) challenges around implementation of the ENS,
· The national TBT/SPS committees in all the countries are not functioning as expected.
Break out sessions on updating or development of national action plans:  
EAC Partner States met and updated national action plans on TBT and developed national action plans on SPS. 
The Partner state updated/developed the following national action plans; 

· Kenya: updated national action plan on TBT and drafted national action plan on SPS, 

· Uganda: updated national action plan on TBT, 

· Burundi: drafted national action plan on TBT/SPS, 

· Tanzania: drafted national action plan on TBT /SPS - Private sector perspective. 

Plenary sessions  

During the plenary (questions and answers), the following issues were raised; 

· It was noted that there is a challenge on notifications as national enquiry points operating independent from notification authorities. The notification authorities tend not to play their role of sending notifications. The response was that there should be a constant communication between the notification authorities and enquiry points to streamline the process.

· The concern was raised that Article 5.1 is a trade barrier and it can be used to place unnecessary bans. Is there anything which can be done to ensure that the article is not used to restrict trade especially in the Least Developed Countries (LDCs)? The response was that if the ban is unjustified, then it can easily be resolved.  Risk assessment can also be done to determine what level of risk is involved.
· Delegates wanted to know why there is no EAC representation in Committees in Geneva. It was said that the observer status has been initiated. Partner States were also urged to follow up on observer status as response has been slow.

· ANSI standards have a range of approved standards. Are all the rights reserved by ANSI? The response was that the process of making standards complies with the national standards institute. ANSI accredits NSI's. All standards are considered voluntary in US and they comply with regulations as far as technical regulations are concerned.  Government has not delegated ANSI to carry out work but it lays out principles on consensus in standards. NTTA is the framework relationship between regulatory processes. There is also guidance to federal agencies on key characteristics that should be reflected in the standard. 

· Does ANSI guide exporters on what standards and Regulations on quality should be followed and what kind of a relationship do they have with other regulatory bodies e.g. in drugs and food? The response was that ANSI membership consists of private sector and it provides forums where stakeholders meet and agree on issues. They work with Standard developers to harmonize regulations.

· Kindly share the challenges ANSI has in approving two different standards approaching a similar problem. The response was that there is distinction in sector or aspect being addressed by the different standards e.g.in petroleum industry but have different aspects they address. On the issue of overwrapping or duplicating standards - they sit at different levels to agree on the drafts, reviews sent to stakeholders and anyone can comment and resolve conflict within 90 days.

· How does ANSI fund all its projects? The response was that ANSI charges for accreditation process, fee for developers, accreditation assessment activities, they sell American national standards in collaboration with developers, members pay membership fees. 
· How are the various committees are being rationalized as they are too many. The response was that the formal set up is that there is national WTO committee where all report. Since the coordinating ministry is not well equipped, Committees are shared and work divided to various desks e.g. WTO SPS agreement coordinate with NEPs. The officers work with other technical ministries who constitute membership. To avoid issue of mandate conflict, they involve them where required. 

· How do you determine how to notify measure may impact on traders? The response was that the regulator notifying should know if the notification will affect trade. Advised there was need to consult stakeholders to see what impact it can bring.  On what determines what to notify, participants were advised to work with enquiry point and ask for opinions from stakeholders and decide which to notify. The Enquiry Point could also ask other members to notify a particular measure used before.  In U.S social media is used to alert people by regulatory agencies. They also have a twitter feed. Evaluation on effect of notification should also be considered.

· How does EAC committee work compared with ISO? There is an MOU between EAC, ARSO, SADC and COMESA are meeting in April 2016 to comb on the MOU and see how to work together.  There is need for agreement to utilize ISO standards and work with harmonized standards.  Members were also urged to rework on communication approach to private sector, host meetings with them, and also ensure they are involved in the whole process. 

· Is it possible to have a joint notification for the region to WTO or do the Partner States continue to work as individual states? The response was that the enquiry points have to be put in place first then the rest could be considered later.

· SMS for e-ping system: whether it is possible to affect it as it had been suggested in Geneva meeting? The response was that Uganda reported it was in the process and in third stage but had an issue on the charges and how it will be resolved. 
Observations   

The meeting made the following observations; 

· Private sector players involvement in the workshop was very low,
· The roles of notifying authorities and enquiry points are not clearly defined,
· Interpretation of the procedures, notifications and enquiries in different languages is lacking,
· Inadequate response from private sector players on enquiries and comments and weak participation of private sector players in meetings when called upon to attend.

Recommendations 
The workshop agreed on the following recommendations;

· There should be continuous trainings of staff for NEP/NNA and training should also be conducted on-site and online,

· The operating procedures for the TBT/SPS enquiry points and notification Authorities should be harmonised,
· Technical support in terms of equipment and acquiring knowledge should be provided for effective communication,

· There should be continuous consultative meetings with stakeholders including private sector and government  to enable monitoring the effectiveness of the system,
· TBT/SPS committees should be set up Partner States where they do not exist and strengthened where they exists.
· Media should be involved in TBT/SPS activities to improve awareness to the stakeholders,

· Key development partners should be identified and engaged to support SPS/TBT activities,
· The Hub to organise validation workshop(s) to discuss the report on the review of notification systems in Partner States. 
· The following national action plans on TBT and SPS were adopted;
· Kenya: Updated national action plan on TBT and draft national action plan on SPS, 

· Uganda: Updated national action plan on TBT, 

· Burundi: Draft national action plan on TBT/SPS, 

· Tanzania: Draft national action plan on TBT /SPS - Private sector perspective. 


The detailed national action plans on TBT and SPS are hereto attached as Annex II

· The Hub to follow up with republic of Rwanda and United republic of Tanzania on the updating of national action plans on TBT and drafting of national action plans on SPS.
· There  is need to establish electronic notification systems for NEP/NNA in Partner States where the system is either done manually or inadequate or completely lacking to ensure that TBT/SPS measures are notified in accordance with transparency requirements and procedures under the WTO TBT/SPS Agreements.  
8.0 Session IX– Closing remarks

Remarks from ANSI: Ms. Madelaine McDougall gave her final comments and thanked USAID, EAC Partner states, private sector, and US colleagues for active participation and commitment. She was happy that the exchange highlighted the differences in different states and hoped that the plans will be executed. TBT agreement in particular provides a number of possibilities of follow up to ensure implementation. She also hoped for improvement in private sector engagement.  She assured the participants of continued support and follow up on issues discussed in regard to WTO/TBT. 

Remarks from the Hub : Mr. Alfred K’Ombundo thanked the participants for their dedication and active participation in the workshop and said that it was a good opportunity for learning experience and sharing experiences.  He wished all delegates safe journeys.
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