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Dear Sir or Madam,
As for the comments from USA dated Aug. 2008, on the above- mentioned
notification, enclosed please find the reply from China.
The reply is in English and Chinese. We hope you will find this helpful.

If there is any discrepancy between the English version and the Chinese version, the Chinese version stands.
Your acknowledgement of receiving the reply will be appreciated. 
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Reply from China to USA Comments on Notification G/TBT/N/CHN/399

China appreciates the comments from USA on notification G/TBT/N/CHN/399.

Following a careful study, we give the answers as below: 

I Regarding the effective date of Regulations on Compulsory Product Certification (i.e. Notification CHN/399)

According to the provisions of the Chinese administrative regulation, Ordinance on the Procedures for the Enactment of Government Rules, the government rules should be implemented 30 days after the date of promulgation. After the Regulations on Compulsory Product Certification (i.e. Notification CHN/399) is notified to WTO members, it could be amended according to comments accordingly, and reasonable comments could be adopted. After the amendment, it will be submitted to the State General Administration of Quality Supervision, Inspection and Quarantine (AQSIQ) for approval, after it is approved, it will be signed by the Chief Administrator of the State General Administration of Quality Supervision, Inspection and Quarantine and issued, with the effective date of Notification CHN/399 clearly stipulated. In general, the effective date is 30 days after the date of promulgation.

II Regarding the basis for certification in compulsory product certification

The national standard in China is prepared and issued by the standardization administrative authority of China (i.e. Standardization Administration of the People's Republic of China, SAC), and the industrial standard is prepared by relevant administrative authorities of State Council, and is reported to the standardization administrative authority of State Council for the record. When the national standard with the same content is published, the corresponding industrial standard should be abolished immediately. At present, the technical basis for certification in compulsory product certification is based on the national standard, which is identical or equivalent to the international standard in a large percentage. 
III Regarding Confidentiality of Information (Article 6)

It is the most essential requirement for organizations and their employees engaging in compulsory product certification activities to keep secret of any commercial as well as technical secrets and information such as production technology and process obtained through their business activities, which is also a rule that the certification body must obey. Certification bodies also attach great importance to confidentiality, establish the procedure of confidentiality, and sign the confidentiality agreement with the employee. US Information Technology Industry Council (ITIC) may exchange views with relevant CBs for the demand and the Non-Disclosure Agreements (NDAs). 

IV Regarding Provision of Certification-related Technical Information (Article 11)

The “contract” referred in the Article means the agreement signed between the applicant and the producer on the responsibilities and obligations involved in relevant certification process. Relevant sensitive information relating to market and sales are not necessarily included. Such requirement is not only to clearly define the legal rights and interests of the client and the producer, but also to ensure smooth progress of the certification, as there will be no factory inspection without permission and cooperation from the producer.

V Regarding Issuance of the Certificate for Compulsory Certification (Article 16)

In general, the CBs can issue the certificates within 90 days from the date of receiving the application. However, in case of abnormal circumstances, such as unsmooth cooperation from the certified enterprise or its home country, certification can not be completed within 90 days, such as failing to submit the materials or sample on time; the unsatisfactory sample test requiring further corrections; problem of visa application for foreign factory inspection. Therefore, under normal circumstances, the certificates could be issued to the applicants within 90 days from the date of receiving the application.

VI Regarding Frequency of Follow-up Inspections (Article 19)

In general, the follow-up inspection should not exceed once every year, however, the frequencies of follow-up inspection should be determined by the certifying organization in accordance with the provisions of certification rule based on the record of manufacture with repeated violations.

VII Regarding Validity of Certification (Article 22)

After expiration date of five years, products that are sold before the expiration date are exempted from the restriction of new regulation, and will not impact sales of products that have been certified before.

VIII Regarding Modification of the Certificate (Article 24)

“Change of the certificate” referred in Article 24 means just change relevant content of the certificate after verification, confirmation, re-test or re-factory inspection by certification body according to item five provided in Article 24, and issue new certificate to the applicant, instead of conducting new inspection for the production facilities.

IX Regarding Rules for Certificate being Withdrawn, Suspended or Cancelled (Article 29)

The certificate of the certified enterprise will not be suspended due to the delay in inspection by certification body (such as CQC).

X Regarding Application Rules for Certification Mark (Article 32)

According to the provision of Notice of Certification and Accreditation Administration of the People’s Republic of China (CNCA) No.1/2001, the design scheme for printing and pressing of CCC labels is authorized by CNCA, and the fees should be charged in accordance with the requirements of the price-setting department, subjecting to annual audit.

XI Regarding Administrative Compulsory Measures (Article 38)

On July 26, 2007, Chinese State Council issued the administrative regulation “Special Provisions of the State Council on Strengthening Safety Supervision and Administration of Foodstuff and Other Products” in order to strengthen the safety supervisory management for products related to human health and safety, to protect human health and safety, at the same time, the Special Provisions lays down the administrative compulsory measures prescribed in Article 38 of Notification CHN/399.

The product scope specified in the Special Provisions includes the product in the CCC product Catalogue relating to “human health and life safety”. Therefore, there is a clear legal basis for the administrative compulsory measures prescribed in Notification CHN/399 “…are entitled to access to manufacturing sites according to the law, for the purpose of on-site inspection, to examine, search, review, copy, seal-up, seize any relevant contract, bill, account book and other documents, and to seal-up or seize any uncertified product or any product not meeting the certification requirements”. However, as to how to ensure that the contracts, accounts and other information concerning commercial secrets and technical secrets not to be disclosed, we will take enough consideration in further amendment of Notification CHN/399 as well as future administrative execution activities, guaranteeing the legal rights and interests of the enterprise to the maximum.
XII Regarding Recall Rules (Article 39)

Regarding product recall, there is clear provision in Article 9 of administrative regulation “Special Provisions of the State Council on Strengthening Safety Supervision and Administration of Foodstuff and Other Products” issued by Chinese State Council. According to the Special Provisions, whether a product should be recalled, depends on the product produced by the manufacturer or sold by the seller causes a danger to safety, and potential damage to human health and life safety. At present, the certification basis for the product in CCC list are compulsory requirements of Chinese national standards, industrial standards and technical specifications, that is to say, the product in CCC list must comply with the compulsory requirements of Chinese national standards, industrial standards and technical specifications. Otherwise, it will be deemed to posing a danger to safety, and may poses potential damage to human health and life safety. The manufacturer and the seller should actively recall the product. The manufacturer, certification body, Certification and Accreditation Administration of the People’s Republic of China (CNCA), and State General Administration of Quality Supervision, Inspection and Quarantine (AQSIQ)/local administration of quality and technology supervision can know whether the product poses a danger to safety and poses potential damage to human health and life safety through manufacturer’s internal product test, post-certifying product follow-up inspection, special supervisory inspection of the certified product and sampling examination of product quality supervision respectively.

In the event that the manufacturer or the seller fails to actively recall the product, according to provisions of Chinese laws, the product recall procedure will be launched by State General Administration of Quality Supervision, Inspection and Quarantine (AQSIQ).

XIII Regarding Exemption Rules for Compulsory Product Certification (Article 41)

Importer, seller or its agent of control equipment (i.e. the imported parts and components required in the production line for the purpose of assessing or controlling technical equipment.) may apply for exemption from compulsory product certification with local entry-exit inspection and quarantine institution. Import is permitted so long as the exemption qualification is met.

XIV Regarding Penalty for Non-Certified Products Listed in Catalog (Article 48)

Penalty for products violating exemption from COMPULSORY PRODUCT CERTIFICATION is clearly prescribed in Article 51 of Notification CHN/399.

XV Regarding Referenced Chinese Legal Acts (Article 49)

The product scope prescribed in “Special Provisions of the State Council on Strengthening Safety Supervision and Administration of Foodstuff and Other Products” includes products related to “human health and life safety” in the CCC list, but not all products in the list. For example, satellite TV broadcast receiving unit, car anti-burglar alarm and anti-burglar safes are not included in the adjustment scope of Special Provisions.

Reply in Chinese is in below:

一、关于《强制性产品认证管理规定》（即399号通报）的生效日期
根据中国的行政法规--《规章制定程序条例》的规定，部门规章自公布之日起30日后施行。《强制性产品认证管理规定》（即399号通报）完成向WTO成员的通报后，将根据各方面的评议意见对399号通报进行相应修改，对合理的评议意见进行采纳。修改之后，上报国家质检总局（AQSIQ）局务会议进行审议，审议通过后，由国家质检总局局长签署命令予以公布，命令中将明确399号通报的生效日期。生效日期一般为公布之日起30日后。
二、关于强制性产品认证中认证的依据
中国的国家标准由中国国家标准化行政主管部门（即中国标准化管理委员会SAC）制定发布，行业标准由国务院有关行政主管部门制定，并报国务院标准化行政主管部门备案。当同一内容的国家标准公布后，则该内容的行业标准即行废止。目前，强制性产品认证所采用的技术依据以国家标准为主，大多与国际标准等同或等效。
三、关于保密条款的规定（第六条）
从事强制性产品认证活动的机构及其人员，对其从业活动中所知悉的商业秘密及生产技术、工艺等技术秘密和信息负有保密义务是认证机构从事认证活动最基本的要求,也是认证机构必须遵循的法则。各认证机构对保密问题也非常重视，并制定有保密工作程序，与从业人员签定保密协议。具体各认证机构的作法，请美国信息技术产业理事会（ITIC）与有关认证机构进行交流,索取从业机构与其人员签订的保密协议（NDAS）。
四、关于认证相关技术材料的提供（第十一条）
本条所指的“合同”是指认证委托人与生产者之间就涉及有关认证申请过程中的责任义务进行规定的协议。关于市场与销售方面等相关敏感信息不必包含在内。此要求不仅是为了明确认证委托人与生产者的合法权益，也是为了保证认证的顺利进行，因为没有生产者的同意和配合，无法进行工厂检查。
五、关于出具认证证书（第十六条）
通常认证机构自受理认证委托起90天内能出具认证证书,但如果遇到认证企业或认证企业所在国不配合等非正常情况,则90天内不能完成认证,例如不能按时提交资料或样品；样品试验不顺利需要整改；国外工厂检查办理签证的问题。因此,正常情况下，自受理认证委托起90天内向认证委托人出具认证证书。
六、关于跟踪检查的频次（第十九条）
跟踪检查一般每年不超过一次，但认证机构按照认证规则的规定，根据重复违规生产者的记录等情况，决定跟踪检查的频次。
七、关于证书的有效性（第二十二条）
认证证书五年到期后，到期前出售的产品免受新法规的限制，不会影响之前已经获得认证产品的销售。
八、关于认证证书的变更（第二十四条）
第二十四条所称的“认证证书的变更”是指根据第二十四条规定的五项内容，经认证机构核实、确认、重新检测或者重新工厂检查后，仅对认证证书的有关内容进行修改，并向认证委托人出具新的认证证书，而并非对生产设施进行新的审查。
九、关于被注销、暂停或撤销认证证书的规定（第二十九条）
认证机构（如：CQC）在审查过程中的延迟不会暂停获证企业的认证证书。
十、关于认证标志使用规定（第三十二条）
根据国家认监委（CNCA）2001年1号公告的规定，CCC标志的印刷、模压设计方案所经国家认监委授权，其收费标准按定价部门的要求来执行，实行年审制。
十一、关于行政强制性措施（第三十八条）
2007年7月26日，中国国务院发布行政法规--《国务院关于加强食品等产品安全监督管理的特别规定》，对与人体健康和生命安全有关的产品加强安全监督管理，保障人体健康和生命安全，同时《特别规定》规定了399号通报第三十八规定的行政强制性措施。
《特别规定》规定的产品范围包括强制性产品认证目录内涉及“人体健康和生命安全”的产品。因此，399号通报中规定的行政强制性措施“可以依法进入生产经营场所实施现场检查，查阅、复制、查封、扣押有关合同、票据、帐薄以及其他资料，查封、扣押未经认证的产品或者不符合认证要求的产品”是有明确的法律依据的。但是，对于如何保证企业的合同、账簿以及其他涉及商业秘密、技术秘密的信息不被泄露，我们将在399号通报进一步修改过程中，以及今后的行政执法活动中予以充分考虑，最大限度地保障企业的合法利益。
十二、关于召回规定（第三十九条）
关于产品召回，在中国国务院发布的行政法规--《国务院关于加强食品等产品安全监督管理的特别规定》第九条中有明确的规定。根据《特别规定》,产品是否召回，取决于生产企业生产的产品、销售者销售的产品是否存在安全隐患，是否可能对人体健康和生命安全造成损害。目前，强制性产品认证目录内产品的认证依据是中国的国家标准、行业标准以及技术规范的强制性要求，也就是说，强制性产品认证目录内产品必须符合中国的国家标准、行业标准以及技术规范的强制性要求。否则，将视为产品存在安全隐患，可能对人体健康和生命安全造成损害。生产企业和销售者应当主动召回产品。生产企业通过内部产品检测、认证机构通过获证后的产品跟踪检查、国家认监委（CNCA）通过获证产品的专项监督检查、国家质检总局（AQSIQ）和地方质量技术监督局通过产品质量监督抽查都可以知道产品是否存在安全隐患，是否可能对人体健康和生命安全造成损害。
生产企业和销售者不主动召回产品的，根据中国法律的规定，由国家质检总局（AQSIQ）启动产品召回程序。
十三、关于免予办理强制性产品认证的规定（第四十一条）
控制设备（即生产线所需的，用来评估或控制技术设备的进口零部件和组件）进口商、销售商或者其代理人可以依据399号通报第四十一条的规定，向所在地出入境检验检疫机构提出免予办理强制性产品认证申请。只要符合免办条件，即可进口。
十四、关于对目录内产品未经认证的处罚（第四十八条）
对违反免予办理强制性认证的产品的处罚在399号通报第五十一条有明确规定。
十五、关于参考的中国法规（第四十九条）
《国务院关于加强食品等产品安全监督管理的特别规定》规定的产品范围包括强制性产品认证目录内涉及“人体健康和生命安全”的产品，并不是指强制性产品认证目录内所有的产品。例如:卫星电视广播接收机、汽车防盗报警器、防盗保险箱（柜）等均不属于《特别规定》调整范围。
