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Copyright - The Basics in Brief

• What is it: Bundle of exclusive rights to 
recreate “original works of authorship”

• Rights include: copy, perform, display, 
distribute, sell, adapt, derive

• How to get it: Create the original work 
• Independent creation 
• Sufficient creativity

• Low threshold: “minimal degree of 
creativity.” Feist Publ’ns v. Rural Tel. 
Serv. Co., 499 U.S. 340, 345 (1991).

• Who owns it: A work’s creator owns the 
copyright in the work, unless the copyright 
is transferred or it is a “work made for 
hire” by written agreement

• Why register a work with the U.S. 
Copyright Office (USCO): Registration is 
required to bring a copyright infringement 
lawsuit

Source: https://www.copyright.gov/forms/formtx.pdf



• Ownership of AI-generated content may depend on the terms of the AI 
service that is used

• What does this wording suggest about who/what is the author of “Input” vs. 
“Output”?

Who is the author and owner of the copyright in a work including 
AI-generated content?

Source: OpenAI Terms of Use (https://openai.com/policies/terms-of-use)



Are AI-generated works copyrightable (and registrable)?

A Recent Entrance to Paradise
Théâtre D’opéra Spatial Zarya of the Dawn

Source: https://www.copyright.gov/rulings-filings/review-board/docs/a-recent-entrance-to-paradise.pdf; https://www.copyright.gov/rulings-filings/review-
board/docs/Theatre-Dopera-Spatial.pdf; https://www.copyright.gov/docs/zarya-of-the-dawn.pdf

https://www.copyright.gov/rulings-filings/review-board/docs/a-recent-entrance-to-paradise.pdf
https://www.copyright.gov/rulings-filings/review-board/docs/Theatre-Dopera-Spatial.pdf
https://www.copyright.gov/docs/zarya-of-the-dawn.pdf


• Copyright Application identified the author of the digital image as 
“Creativity Machine” 

• Creativity Machine uses a computer algorithm to generate the image 
autonomously

Case Study #1: A Recent Entrance to Paradise

A Recent Entrance to Paradise



• No, according to the USCO and more recently, the DC District Court 
• Courts have interpreted the statutory phrase “works of authorship” to 

require human creation of the work

Case Study #1: Is A Recent Entrance to Paradise copyrightable and 
registrable?

A Recent Entrance to Paradise





• Copyright Application identified the author of the digital image as Jason Allen
• But media reports suggested otherwise – heralded for being the first AI-generated image to win 

an art competition

• Mr. Allen’s contribution to the work: inputting a series of (at least 624) text prompt into the 
Midjourney software program to adjust the scene, tone, and focus relative to the initial output by 
Midjourney; using Adobe Photoshop to further adjust the image; and using Gigapixel AI to 
upscale the image

Case Study #2: Théâtre D’opéra Spatial 



• No, according to the USCO, because Mr. Allen refused to disclaim copyright in the 
material generated by AI

Case Study #2: Is Théâtre D’opéra Spatial copyrightable and 
registrable?

Théâtre D’opéra Spatial

 



• Copyright Application identified the author of the 
comic book as Kristina Kashtanova, and the USCO
registered the comic book

• The USCO then learned of Kashtanova’s statements 
on social media that Midjourney AI was used to 
generate the comic book

• Midjourney AI’s contribution to the comic book: 
digital images

• Kashtanova’s contribution to the comic book: all 
text and the selection, coordination, and 
arrangement of the text and digital images

Case Study #3: Zarya of the Dawn 



• Certain elements are copyrightable, according to the USCO
• All text and the selection, coordination, and arrangement of the text and the digital images

• Digital images alone are not copyrightable

Case Study #3: Is Zarya of the Dawn copyrightable and registrable?

Zarya of the Dawn





• Consider adding sufficiently creative human-authored modifications of AI-
generated material (e.g., coordinating)

• Specify that portions are AI-authored
• Not necessary to specify the name of the AI technology

• For more guidance: https://copyright.gov/ai/ai_policy_guidance.pdf

Improving the copyrightability (and registrability) of works 
including AI-generated content

A Recent Entrance to Paradise Théâtre D’opéra Spatial Zarya of the Dawn

Less Copyrightable More Copyrightable
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